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WESTERN RESERVE LAW REVIEW

[Sprig

Land Taxes
In Magennts v.Myers,' the Ohio Supreme Court held that it was error
for the county auditor to sell thirty-eight lots as one lot and issue a single
deed transferring all lots to the defendant. The court noted that under the
statutes the delinquent owner is entitled to the excess over the proceeds to
pay the delinquency. 17 It is entirely possible that by selling each lot
separately a greater total would result and in any event the auditor cannot
use the excess of one lot to pay the delinquency of a less valuable lot, which
is exactly the effect of selling all the lots en masse.
The court also pointed out that the auditor's authority is to sell each
tract separately beginning with the first tract contained in the list.' The
court construed the word "tract" to mean "each tract lot or part of lot."
MARSHALL I. NURENBERG

SALES
Risk of Loss
Title, title, who's got the title? This age old problem received lengthy
consideration by the Sixth Circuit Federal Court in Sadler Machinery Co. v.
Ohio Nat., Inc.' The real problem was who should take the loss for a
machine which a buyer had contracted to buy from a seller. The usual
complications in deals between merchants were present. The buyer had
examined the machine, talked to the seller later over the telephone to close
the deal, then sent a completed purchase order form confirming the oral
agreement. Included among other terms was "F.O.B., Cars Upper Sandusky, Ohio." The buyer's place of business was at another point in Ohio.
The details of transporting the machinery to the buyer were left open. The
buyer requested the seller to hold on to the machine for two weeks. Later
the buyer completed payment on the machine and asked the seller, who was
agreeable, to hold it another two weeks. But before the buyer got around to
picking up the machine, the traditional fire occurred and the truck was destroyed. The buyer sued to get his money back.
The court examined the Ohio version of the Uniform Sales Act 2 and
concluded that under the circumstances the F.O.B. term had nothing to do
with who had title, nor did the delay in tine of delivery or payment affect
the passage of title. Rather, as called for by the Sales Act, the intent of the
parties was controlling, and here they intended "an immediate transfer of
16158

Ohio St. 405, 109 N.E.2d 849 (1952)

1'OHxo REv. CoDE § 5723.11 (OHio GEN.CODE § 5757)
I'Ouro REv. CODE 5 5723.06 (OHIo GEN. CODE § 5752).
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the property." How the court discovered the illusory "intent" is difficult
to determine, but to make the buyer bear the risk of loss seems reasonable
under the circumstances, particularly since the seller retained custody only as
a convenience to the buyer 3
Warranties
In Kruper v. Proctor & Gamble4 the Cuyahoga County Court of Appeals held that a purchaser of a package of soap from a retailer might recover
from the manufacturer for a breach of an implied warranty of merchantability for injuries suffered from a piece of wire imbedded in the soap, principally on the ground that many courts ignore the requirement of privity in
such cases. The court noted a conflict with another Ohio appellate court
and certified the record to the Supreme Court of Ohio 5 But the latter
court in another case, Wood v'. General Eleac Co.,' held that a purchaser
of an electric blanket from a retailer might not sue the manufacturer on a
breach of implied warranty of merchantability for injuries suffered from
defects in the blanket. Said the court: 'To support an implied warranty
there must be contractual privity" between the manufacturer and the ultimate purchaser.1
On a different note, a musical one to be exact, is Schwartz v. Gross.8 The
inducement of a newspaper advertisement indicating that a certain piano
was for sale and was in "good condition' was held to amount to a warranty
sufficient to allow the plaintiff buyer of the piano to rescind where the
piano was in fact not in good condition. It is interesting to note that the
buyer rescinded the contract more than seven months after he received the
piano. ThIs was a reasonable time under the circumstances, said the court.
Damages
9

In Dan v. Testa Bros., Inc., the seller agreed to sell to the buyer all the
1202 F.2d 887 (6th Cir. 1953).
Rnv. CODE 5§ 1315.02 et seq. (Otno GEN. CODE §§ 8381 et seq.)
'On a parity of reasoning the court found that the seller's failure to remove certain
parts from the machine prior to delivery, as agreed, did not prevent title from passing,
because the seller was only delaying until the buyer should decide to pick up its
2Omo

property. Furthermore, the property was in operable condition. And on the matter

of delay in delivery itself, the court added ballast to its earlier reasomng by holding
that any delay was the buyer's fault.
'113 N.E.2d 605 (Ohio App. 1953).
'The case has been reversed this year on the ground that the question of implied
warranty was not properly before the court. 160 Ohio St. 489 (1954).
'159 Ohio St. 273, 112 N.E.2d 8 (1953).
T
Id. at 278, 112 N.E.2d at 11.
893 Ohio App. 445, 114 N.E.2d 103 (1952).
*94 Ohio App. 101, 114 N.E.2d 525 (1952).

